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STATEMENT OF THE CASE
Nature of the Case
Erik Ohlson pleaded guilty to first degree murder and voluntary manslaughter and was
sentenced to concurrent terms of life, with 25 years fixed, and 15 years, all fixed.

Prior to

pronouncing its sentence, the district court ruled that certain information contained in the
Presentence Investigation Report ("PSI"), should be redacted, but failed to actually redline the
impertinent and prejudicial information, and Mr. Ohlson asserts the district court abused its
discretion by failing to redline the information it ruled should be redacted. (App. Br., pp.5-6.)
Mr. Ohlson further argues the district court abused its discretion by imposing an excessive
sentence, in light of the mitigating factors that exist in this case (App., Br., pp.7-11).
In response, the State does not defend the district court's oversight in failing to redline
the PSI, but instead contends that district court erred in ruling the information should have been
redacted in the first place. (Resp. Br., pp.5-14.) However, the State's failure to file a crossappeal challenging the district court's ruling on the merits of Mr. Ohlson's claim, precludes this
Court from considering the State's argument on appeal.
Additionally, in arguing that Mr. Ohlson failed to demonstrate the court abused its
sentencing discretion, the State questions the insight of the numerous family members and
friends who wrote letters in support of Mr. Ohlson, suggesting that their descriptions of his
character are unreliable. (Resp's Br., pp.15-18.) The State's argument in this regard is both
unwarranted and without merit.
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Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Ohlson's Appellant's Brief, and are repeated herein only where necessary to address
arguments raised by the State.
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ISSUES
I.

Did the district court abuse its discretion by failing to redline portions of the Presentence
Investigation Report that it found should be excised?

II.

Did the district court abuse its discretion by imposing an excessive sentence upon
Mr. Ohlson, in light of the mitigating factors that exist in this case?
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ARGUMENT
I.

The District Court Abused Its Discretion By Failing To Redline Portions Of The Presentence
Investigation Report That It Found Should Be Excised
The district court correctly found that the non-victim impact letters, the gratuitous
statement from the PSI writer, and the LC. § 19-2524 evaluation all should have been excised
from the PSI. (R., pp.1349-57, 1381-86; Tr., p.164, Ls.3-20; p.166, L.8 - p.167, L.9; p.183,
Ls.6-12.) However, these items were not actually removed, or redlined (PSI, pp.30, 43-56, 18393), and Mr. Ohlson asserts that the district court abused its discretion by failing to do so.
Indeed, since Mr. Ohlson filed his Appellant's Brief, the Idaho Court of Appeals issued its
opinion in State v. Golden, 167 Idaho 509, 473 P.3d 377 (Ct. App. 2020), wherein the Court held
that the district court abused its discretion by failing to redline those portions of the PSI the
district court indicated it would not consider when imposing the sentence in that case. 473 P.3d
at 379-81. The Golden Court remanded the case to the district court in order "to ensure that the
court's additions or corrections are reflected on Golden's PSI and that the corrected PSI is the
one distributed per I.C.R. 32(h)." Id. at 381.
The State recognizes the Golden decision but argues that Mr. Ohlson is not entitled to the
remedy the Golden decision mandates, noting that Mr. Ohlson did not argue the merits of the
district court's decision in his appellant's brief, and arguing the district court's ruling that the PSI
should be redacted was erroneous. (Resp. Br., pp.6-14.) The State's argument, however, is not
properly before this Court, because the State failed to file a notice of cross-appeal.
Idaho Appellate Rule 15(a) governs the right of a party to file a cross-appeal, and states
the following:
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After an appeal has been filed, a timely cross-appeal may be filed from any
interlocutory or final judgment or order. If no affirmative relief is sought by
way of reversal, vacation or modification of the judgment or order, an issue
may be presented by the respondent as an additional issue on appeal under Rule
35(b )(4) without filing a cross-appeal.
I.AR. 15(a) (emphasis added). As the Idaho Supreme Court recognized in Miller v. Board of
Trustees, 132 Idaho 244 (1998),
Pursuant to I.AR. 15 a respondent is required to file a cross-appeal if affirmative
relief by way of reversal, vacation or modification of the judgment is
sought. "Although a respondent can make any argument to sustain a lower court
judgment, the respondent must timely file a cross-appeal in order to seek a change
in the judgment." Bewley v. Bewley, 116 Idaho 845, 847, 780 P.2d 596, 598
(Ct.App.1989) (emphasis in original). "In Idaho, a timely notice of appeal or
cross-appeal is a jurisdictional prerequisite to challenge a determination made by
a lower court. Failure to timely file such a notice 'shall cause automatic
dismissal' of the issue on appeal." Carr v. Carr, 116 Idaho 754, 757, 779 P.2d
429,432 (Ct.App.1989) (citations omitted).
Id. at 247-48 (emphasis added).
The State argues that this Court should decline to remand Mr. Ohlson's case to the
district court, not because redlining the PSI is an inappropriate remedy based upon the district
court's finding that the information in question should be redacted, but because, in the State's
view, the district court erred in ruling that the items should be redacted in the first place. (Resp.
Br., pp.6-14.) In other words, the State is not seeking to sustain the district court's failure to
perform the ministerial task of redlining the information the court found should be excised from
the PSI, but is seeking to reverse the district court's predicate order that those portions should be
redacted in the first place. However, the State's failure to file a cross-appeal precludes this Court
from considering the State's argument on appeal. Miller, 132 Idaho at 247-48.
This Court should remand Mr. Ohlson's case to the district court in order for the court to
put into effect its prior ruling, by redlining those portions of the PSI the court held should be
redacted.
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II.
The District Court Abused Its Discretion By Imposing An Excessive Sentence Upon Mr. Ohlson,
In Light Of The Mitigating Factors That Exist In This Case
In arguing the district court abused its sentencing discretion, Mr. Ohlson relied upon a
significant number of letters written by friends and family members who have known
Mr. Ohlson for years, and in some cases, his entire life, and made the well-supported argument
that the thought that Mr. Ohlson killed Ms. Nalley and her unborn child was "almost
unfathomable to the people who know him best." (App. Br., pp.7-9.) In response, the State
seems to suggest that these insights into Mr. Ohlson's character are questionable, based upon the
statements of a prior girlfriend who felt Mr. Ohlson was mean to her after they broke up, a
psychologist who spent a few hours with Mr. Ohlson, and a text exchange Mr. Ohlson had with
his close friend, Erin Landry, prior to killing Ms. Nalley. (Resp. Br., pp.16-17.) While it is
certainly fair for the State to argue the district court properly considered the mitigating and
aggravating factors, suggesting that Mr. Ohlson's mother, sister, other family members, and
friends, did not really know him well is unwarranted and uncompelling.
The letters in support were written by people who were well-aware of what Mr. Ohlson
had done, and none of the authors attempted to diminish the devastation wrought by his actions.
(PSI, pp.57-77.) In fact, Mr. Ohlson's mother, Virginia Ohlson, wrote, "I am sorry for the
Nalley's loss as I can't imagine the pain that they have endured. And I am sorry for the loss of
the grandchild we were all awaiting."

(PSI, p.58.)

His sister, Kristen Ohlson, wrote,

"Everything surrounding this case is a tragedy for every person it has affected." (PSI, p.59.) His
uncle, Mark Ohlson, wrote, "Jennifer is dead forever, and her family is deeply injured in ways I
can only imagine. What I write here should not and cannot be taken in any way as a rejection of
their grief and anger for what he did. Nor is it a denial or a defense of what he did." (PSI, p.64.)
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Yet Mr. Ohlson's family and friends stood by him, not because they had some misguided
understanding of who he is or believed his actions were not all that bad, but because the
seriousness of those actions, killing Ms. Nalley and her unborn child, was so out of character for
Mr. Ohlson. (PSI, pp.57-77.) The simple fact is Mr. Ohlson had only a minor, decades-old
history of criminal infractions he self-reported (PSI, pp.9-10), and no history of violence (PSI,
pp.21-22). On the other hand, Mr. Ohlson has a long history of being a loving and caring son,
brother, nephew, and friend (PSI, pp.57-77), which is why the thought that he killed Ms. Nalley
and her unborn child is so unfathomable to those who know Erik Ohlson the best.
Mr. Ohlson recognizes that support from his family and friend support does not, in and of
itself, compel this Court to conclude that the district court abused its sentencing discretion, but it
is well-established in Idaho that such support is a mitigating factor the sentencing court must
consider when determining an appropriate sentence. See State v. Shideler, 103 Idaho 593, 594
(1982) (reducing sentence of first-time offender who accepted responsibility for his acts and had
the support of his family in his rehabilitation efforts). The State's suggestion that the people
closest to Mr. Ohlson did not really know him is unnecessarily dismissive of their sincerity and
pain, and an unwarranted attempt to diminish the mitigating impact of their support of
Mr. Ohlson.

This Court should do as it always does, and consider the support Mr. Ohlson

receives from his family and friends as a mitigating factor, and review the district court's
sentencing decision in light of all the aggravating and mitigating factors accordingly.
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CONCLUSION
Mr. Ohlson respectfully requests that this Court order the district court to remove those
portions of the Presentence Investigation Report that the court agreed should be excised, and
provide that amended PSI to the Department of Correction. He further requests that this Court
reduce his total sentence to a unified life term, with ten years fixed, or for whatever other relief
this Court deems appropriate.
DATED this 5th day of January, 2021.

/s/ Jason C. Pinder
JASON C. PINTLER
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of January, 2021, I caused a true and correct
copy of the foregoing APPELLANT'S REPLY BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

JCP/eas
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